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5 CFR Part 7S 
Post Employment Conflict of Interest + 


AGENCY: Office of Personnel 
Manageirent, : 
ACTION: Interim regulations made 
immediately effective, with comments 
invited for consideration in final 
rulen.axirg. “aks 


SUMMARY: These regulations 
particularize the restrictions on post 
employment activity established by tite 
~V of the Ethics in Government Act of 
1978 (18 U.S.C. 207); provide guidance to 
-the executive agencies in exercising the 
administrative enforcement authority 
reflected in 18 U.S.C. 207(/}; and 
establish the procedures for making 


certain determinations and designatious 


_ under the Act. a 


DATES: Effective date: Subpart A is 
“effective. April 3, 1979. The substantive 
restrictions, Subpart B, willbecome — 
effective on July 1, 1979, except that the 
procedures requiring agency action in 
~ §§ 737.13 and 737.25 and the provisions 
of § 737.28 are effective April 3, 1978. 
Comments dete: Written comments 

will be considered if received no later 
than May 18, 1979. 


“ADDRESS: Send written comments to: | 


*. Office of Government Ethics. Room 
5315, 1900 & Street, NW, Washington, 
D.C. 20415. : . 


’ FOR FORTHER INFORMATION CONTACT: H. 
Lawrence Garrett (202) 532-7642. 


SUPPLEMENTARY INFORMATION: ; 
Background 


_. On October 26, 1978, Congress 
enacted the Ethics in Government Act of 
4978 (“the Act”). Title IV of the Act 
crested a separate statutory Cffice of 
Government Ethics (OGE) within the 
Ofvice of Personnel Management (OPM). 
it provided that the new cffice be 
headed by the Director of OGE {"the 
Director’} whose respensibilities 
include developing and recommending 
to OPM or the President, in consultation 
with the Attorney General, regulations 
pertaining to conflicts of interest and 
ethics in the executive branch. OFM is 

promulgating these regulations upon the 
recommendation of the Director in 
accordance with Titie [V of the Act. 

. Title V of the Act amends 18 U.S.C. 
207, which relates to post empioyment 
conflicts of interest. These resuiations 
particularize the restrictions on post 
employment activity estabushed oy 13 


! 
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_ Attorney General has concurredin the 
regulations as representing his 


_ . Before preparing these interim 


- their comments on the practical 


,as amended, to aAsRDP8S-00 
employees and give direction as to 
administrative enforcement. The 


~ 


interpretation of the Act. 

These are interim, not proposed, 
regulations. Most are interpretive or 
procedural, exempt from 5 U.S.C. 553. 
Moreover, because of the July 1, 1979 


effective date of Title V of the Act, the 


necd in fairness to advise employees as 
to their responsibilities, and tne : 


- comment procedures already employed, 
the Director of OPM, Alan K. Campbell, 


acting pursuant to 5 U.S.C. 553(b){B), has 
found good cause for dispensing with 
notice of proposed rulemaking and for 
setting a 45 day comment period, All. 
interested persons are invited to submit 
comments. After OGE evaluates the 
comments received, OPM will 
promulgate final regulations. However, 
as discussed be'ow, a fair notice rule - 
will result in a five month delay in the 
effective date for any change in the 
substance of the final regulations that is 
more restrictive than the current 
provisions, 


regulations, OGE sent a memorandum 
dated January 16, 1979, to all heads of 
departments, independent agencies, and 
Government corporations requesting 


problems which might arise under 
possible applications of the Act. OGE 
also solicited the comments of several 
public interest groups. It received more 


than 40 letters and memoranda in 
_response, and has held numerous 


discussions with representatives of 


“-executive departments, public interest 


groups, the staffs of legislative a 
committecs concerned with the Act and 
groups of government personnel. 

A common theme ran through these 
responses. There is agreement, that 
regulations should prevent a former 
Covernment official from abusing or 
taking unfair advantage of his prior 
Coverament position, but should not 
incerporate unnecessary restrictions 
which binder the Government's ability 
to attract and retain individuals and to 
execute its programs. We have 
_itempied to strike a fair balance 
betieeen these two concerns within the 
scope of the Act, which is expressed in a 
statement of policy in the forepart of the 
reeulations. : : 

These regulations ate unusual in that 
they reflect the joint views of OGE and 
ihe Department of Justice. The actual -. 
narrative language Gealing with 
incividual conduct is short, but many 
~ ‘eg have been included in bot. 
oe ain text ond in set-off paragraphs 


Approved For Release 2003/11/06 : CIA-RDP85-00988R000400140012-1 


ABHRS10 42014004 atdy reader will 


- counsellors in giving advice to current 


provided. , 


_ selected provisions of the regulations 
- and points out some of the factors 
- considered in formulating them. aohe 


' provided an alternate method of 
enforcement. Previously the statute was 


“, No, 95-170, 95th Cong., 1st Sess. 34 
"(1977)). Edch agency is responsible not 


- employees so as to avoid violations. The 
- attorney general has exclusive authority 


~~ ‘The prior version of subsection (a) of . 


_ original version prohibited a former 


former employee is limited only with ronae 


i 
t 
and subszantial interest'~-and in which 


Bom 


understand the scope of the 
prohibitions. These examples will also 
serve to ease the task of agency ethics 


yom 


and former employees. Because of the 
inclusion within the regulations of both 
examples and statements of rationale, 
there is no need for an extended 
preamble. Thus, only certain summary 
and supplemental information is 


Major Provisions. -: 


The following briefly summarizes 


A. Purpose and Policy (§ 737.1) 


; The amendments to section 207 of 18 
U.S.C. not only broadened its 
substantive prohibitions, but also 


entirely a criminal provision, but 
Congress amended it to provide for ; 
administrative enforcement. (See S. Rep. 


EM OND CNM mt me 


ack se Paes comune ert eatne et AG tt NOTES IAA ANA 
mA oy MOO 


fears 


merely for dealing with violations, but 
perhaps more importantly, for providing 
prompt advice to former Government 


i gn a 


for criminal enforcement. 
B. The subsection (a) Prohibition (§ 737.5) 


18 U.S.C. 207 imposed a permanent 
prohibition on certain representational 
activity by a former Government 
employee in connection with a 
“particular matter involving a specific 
party” in which the former employee 
had participated personally and 
substantially. The amended version 
defines the proscribed representational 
activity with.more particularity. The 


meu pow! abe pias plantation saben, mete 4 te SBE 


BM orgy 


‘Government employee from knowingly 
acting “as agent or attorney” ina 
matter; the present version expressly 
extends to “informal” appearances and 
provides sanctions for a former i i 
employee who “otherwise represents” 
or “with the intent to influence, makes 
any oral or written communication” on \ 
behalf of another to the Government. 
Under both subsections (a) and (ba oo 


+ 
tats 


Wee! alte $A At 


; : : : 
respect to a “particular matter involving é 
a specifie party or parties” in which the i 
United States is “a party or has a direct 


the em-picyge had the prior involvement t 
speciticd by the statute. This is an : { 
important avalification, anc means, tor a 


eee ee ee ee Oe aed 
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example, that an.emplovee can 
participate in formulating a general. 
program or regulation, but not be 
restricted later as to specific cases 
involving the application of that 
program or regulation. 

Finally, subsection (a) applies only to 
‘matters in which e former government 
employec has “participated personally 
and substantially.” Thus, violation of 
this subsection requires more than 

official responsibility, mere knowledge, 


or involvement in an popmstalige or 


peripheral issue. 


C. Ti he subsection (i) : Prohibition ($ 737.7). 


- Subsection (b) of 18 U.S.C. 207 
eontaing tw9 prohibitions. Ther first, 


haan in clause {i) of subsection (b), 


addressed in § 737.7 of the 


penilabane. Fer a two year period after. 


the termination of Government 
employment, it prohibits a farmer 
Government employee from 
representing another before the United 
States in connection with a particular 
matter involving a specific party which 
“was actually pending under his official 
responsibility as an officer or employee 
within a period of one year prior to the 
termination of such responsibility.” - 
“Official responsibility” is defined in 18 


U.S.C. 202. Those matters assigned to an 


employee by statute, regulation, 
executive crder, jcb description, or 


- delegation of authority are ordinarily 
_part of his official responsibility. 


. 


The 1978 amendments expanded the 
restriction period from one to two years. 
Mcreover, while the original version of 
subsection (b) restricted only a former 
employee who “appears personally... 
as agent, or attorney,” the same 
language regarding the varieties of 
representational activity which is used 
in subsection (a), also appears in 
supsection (b\(i), The new prohibition 
revises the nature of prior involvement 
required in that it refers to matters 
“actually nending under his official 
responsibility,” rather than to matters 
“under his official responsibility” as set 
forth in the older version. : 


D. The subsecticn (b}(ti) Prohibition és 737.9) 


Clause (ii) of subsection (b) of 18 
U.S.C. 207 is a new provision which 
prohibits a former Senior Government 
Employee. for two years after 
terminating gov ernment employment, 
from assisting in representing another in 
connection with an appearence before 
the United States. However, it relates to 


. narrower range of representation than 


~ subsections (a} and (b}{i). That is, it 


applies only to assistance in 
representing “concerning any formal or 


informe! appearance”, but not an oral or 


oo 


written communication made with the 
intent to influence. Thus, for purposes.of 
subsection (b} (i). the distinction 
between an “appearance” anda 


“communication” is important. The two - 


terms are explained in § 737.5. 

It is also important to nots that 
subsection (b](ii} applics solely to 
representational assistance, not to other 
kinds of assistance to another person on 


. aparticular matter. Senate Bill 555, 


passed by the Senate on June 27, 1977, 
had provided that Senior Employees 
could not “aid, assist or represent” any 
other person in connection with a matter 
in which the employee had been 
involved; but such language was 


. rejected in favor of that in the House 


bill, which targeted one who “assists in 
representing” concerning an appearance 
involving such a matter. Thus, for 
example, ¢ former employee can 
actually work on 2 contract which he ' 
awarded, but cannot represent the 
contractor to the Governmentt. Similarly, 
a former Senior Employee cen assume 
managerial responsibility for a project 
under such a contract, even where his: 
decisions as to the work to be done 
under the contract, and the terms 
thereof, are communicated to the 
Government. : 

A major question encountered in 
drafting these regulations was whether 
subsection (b} (ii) should be viewed as 
applying only to matters that a former 
Senior Employee had particizated in 
personally and substantially as the 
legislative history suggests, or whether it 
applies also to matters actually pending 
under his official responsibility, as the 
statutory language suggests. 

On February 16, 1979, the Director 
received a letter and memorandum from 
the chairmen and ranking members of 
the House-Senate Conferenc2 on the 
legislation, which have since been 
puolished in the Congressional Record. 
of February 21, 1979, at $1613. The 
memorandum refers 19 the fcregoing 
language of the Conference Report as 
well as tiie stenographic transcript of 
the House-Senate Conference? on S. 355 
of October 5, 1978, anc concludes that. 
“the two parts of § 207(b) apaly to. 
different matters, Section 207f51%) 
applies on'y to matters unde: official 
responsibility and section 207({b](ii} 
applies only to matters where there had 
been personal and substantial 
involvement.” Memorandum at 3, 

The literal languege of the Act,. 
however, is constrain'ng. Accordingly, _ 
the regulations permit applicabilit iy of 
section 207({b}{ii) to the broader set of © 
matters umuar officie: responsibility. 
However bo OGE and the Attorney 
Gonuree have recommendec the 


-adoption of a technical amendment to 


conform the language of the statute to 
the intent indicated in the letter of the 
senior conference managers noted 
above. Pending action on sucha | 
technical amendment, OGE will not 
designate any Senior Employee for 
coverage under section 207(b}{ii); 
however, individuals at the Executive - 
Level and the 0-7 level in the uniformed 
services are covered by the statute 
without designation by the Dizcarcr {see 
section G below). ; 


E. The Subsection (c) Prohibition (§ 737. 1) 


Subsection (c) is a new provision 
which restricts a Senior Employee from 
acting as attorney or agent before, or 
making contact with an intent to 
influence, his former agency during a 
one year “cooling-off’ period after 
termination of government employment.: 
It does not prehibit contacts with 
respect to matters that (a) involve no 
element of potential controversy, (b) are 
neither pending before, nor of direct or 
substantial interest to, the agency, or (c) 
are of a personal and individual nature, 
such as personal income taxes, pension 
benefits, or the application of these 
restrictions. It also does not prohibit 
statements based on the former Senior 
Employee’s own special knowledge, 
including political expression. 


F. Exemption for Scientific and 
Technological Information (8 737, 15) 

The past employment restrictions of 
18 U.S. C. 207 do not apply to . 
communications made solely for the - 
purpose of furnishing scientific or 
technological information under 
procedures acceptable to the agency 
concerned. The regulations do not 
enlarge, but give realistic effect to, the 
exemption by making clear that 
communications to determine technical 
problems confronting the Government 
for the purpose of proposing an 
approach or sclution are within the 
exemption, and that scientific and 
technological information may 
incorporate such data and information 
as is necessary to understand its 
practical significance. Each agency is 
responsible for developing procedures to 
permit the interchange of such 
information in a manner consistant with 
the purposes of the Act. The regulations 
do not prescribe procedures, but based 
upon cominents received, set forth a 


~ number of factors which might be 


consi Jerad. Agency proc .dures will be 
reviewed periodically to determine 
whether this area is being managed 
IPOD EEY. 
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GC. Designation ef Senior Ei: apleyens Positions 


+ (8 737. 25) oto ae 


The prohibitions of subsections {a} 


and (b)(i) of 18 U.S.C. 207 apply to all 


former Government employees. 
However, the additional prohibitions of 
subsections (b)(il) and (c} of 18 U.S.C. 
207 apply only to former Senior 
Government employees. These "Senior 
Employees” are the four categories 


' specified in subsection (d) of 18 U.S.C. 


207. Two of these categories are made 
subject to the additional restrictions by 
the statute alone. These cre “Executive 
Level” employees, identified by — 
subsection (d)(2), and persons on active 
duty as commissioned oficers of a 


‘uniformed service assigned to pay grade 


of 0-7 or above, identified by subsection 


_(d)(3). The restrictions of subsection 


(b) (ii) and {c} will apply to these 


; individuals on July 1, 1979. 


“Two other categories of employees 


“are not covered automatically by 


statute, but rather require the Director to 
designate specific positions. Subsection 


’ (d)(2) lays the basis for application to a 


person in a position for which the basic 
rate of pay: is equal to or greater than 
that for a GS-17 and “who-has , 
significant decision-making or 
supervisory responsibility.” Subsection - 
(d}(4} covers other perrons who have 
significant decision-making authority or 
other duties which are substantially. 


similar to those exercised by persons | 


covered by subsection (d}{2). 
The regulations establish a procedure ‘ 


' for designations by the Director under 


the latter two subsections. Certain 
positions will be designated effective 
October 1, 1979, unless exempted, and - 


. the restrictions will apply tothe 


incumbents on or after that date. These ~ 
are all positions classified at, or the rate 
of pay of which is at ieast that of, GS-17 
as well as-all positions in the Senior. - 
Executive Service. Exemptions from 
designation will be made by the Director 
prior to October 1, 1979, on the 
recommendations of each agency, based 
on the criteria specified in the 
regulations. The regulations do not. 
establish a substantive presurotion that 
all-such positions should be included, 
although. the pay level of the positions 
involved, as well ag the criteria in the 
Civil Service Reform Act regarding 
positions mace part of the Senior 
Executive Service at least sugzest that 
such inclusion would be aprropriate: 
Rather, the regulations prescribe an 


- Operating technique to require each - 


agency,.which is in the best positien to 
articulate facts supporting 
nordcsignation, to do so. 


i 
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All other noeitlong which might 
properly be designated are to be. 
proposed for coverage by each agency's 
designated agency ethics official, who 
has special responsibility for ; 
administration of the Act and is 
appropriately situated to oversee and 
endorse the work necessary to effect 
these supplemental designations, 
Designations by the Director will 
become effective five months after the 
publication of an official notice of an 
intention to designate. 

The exact dates, standards and 
procedures for the foregoing 
designations are set forth in the 
regulations. _. Copy ferkn + 


H. Effective Dates cs 737. 29)" 


Employees whose effective aa of 
retirement or resignation is on or before 
July 1, 1979, are not subject to the: 
restrictions added by the 1974. 
amendments. . - Lee es 


The regulations Seavide for fair notice 


of any substantive change in these 


regulations with respect to a 


‘Government employee who is adversely 


affected by the change. As to 
incumbents, such a change willnot | 
become effective until five months after 
the publication of the final regulations | 
effecting the change. This will give an 
employee who has relied upon the 
regulations and finds the change : 
unacceptable an opportunity to seek 
other employment. An employee who 
accepts an affected position after the ~ 
change has been published in final form 
immediately becomes subject to it. 


I. Other possible cmendments 


Both OGE and the Attorney General 
have recommended two additional 
clarifying amendments. The. first would 
limit the prohibition of section 207(b)(ii) 
of Title 18 U.S.C. to assistance in . 
representing through personal presence 
at-an appearance before the 
Government. The second would amend 
§ 207(d) of Title 13 U.S.C. so that 
commissioned cfficers of a uniformed 
service at pay grade of 0-7 and 0-8 are 
trsated equally with civilians of 
comp2rable rank, in that they would be 
subject to the provisions for Senior 
Employres omy if designated by the 
Director. 


OPM is adding Part 737 to Title 5 of 


the Code of Federal Regulations. as set 


forth below: 
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‘ (a) Statutory definitions. 
- . (b) Interpretative definitions, 


- (2) Determining official responsibility. 


sista 737-—-REGULATIONS 
CONCERNING POST EMPLOYMENT 
CONFLICT OF INTEREST 


Subpart A—General Provisions 


“Seg. Sue Spies The tole 


737.% Purpose and Policy. oo ; 
(a) Authority. . : “ak 
(b) Consultation with the ‘Attorney General 


ans 


_ (c) Policy and Limitations. . 


737.3 Definitions. — - ine é ae ; a 


rita 


Subpart B—Substantive Provisions ae oon: 


7975. Ses, ARES I, 
(a) 18, U.S.C. § arta). ” . re 
(b) Representation. * | ee 
(1) Attorneys and agents.. }:. “Tes MEE wa 
(2) Others, : >. ' Sos 


..{3) Appearances: communications nad with. 


, intent to influence. 
(4} Elements of “influence” and potential 
controversy required. 
6) Assistance. 
*(6} Project responses hot Aauded: ae 
(c} “Particular matter Involving a specific 
party or parties”, 
(1) Specific matter vs. policy matter.: 4 
(2) Technical matters. : ot deere 
{3) Relatioriship of Rersenal. participation to" 
.. specificity. 
(4) The same particular matter must be 
involved. : Pak 
(5) United States must bet a . party orhavean. .- a 
interest. | 2, te Bee 
(d) “Participate personally. and. eee 
substantially". er RT hee 
(1) Basic requirements. ° , 
(2) Participation on ancillary matters. 
(3) Role of official responsibility in 
determining substantial participation. 
(e} Agency fesponsibilitys in nemnles cases, 
737.7 Sees by et 
(a) 18 U.S.C. 207(B)ii). . : Peg Cone 
(b) Official responsibility. 
(1) Definition. 


(3) Ancillary matters and official a. 
responsibility.. WW x0cree 

(4) Knowledge of matter pending required. 

(5) Self-disqualification, 

{c) “Actually pending”. 

{d) Other essential requirements. 

{e) Measurement of hye veer restriction 
period. 

737.9 

{a) 18 U.S.C. 207(b){ii). 

(b} Representational assistance. 

(c) Managemental assistance. . 

(d}) Representational assistance. 

(e) Degree of prior participation or 
responsibility required. 

{{e] Personal and substantial participation 

required}. 

(f} i en of degiietion period. 

(g) Other essential requirements. 

{hi} Cencral examples. 

737.41 

{a) 18 U.S.C. 207(c}, 

(b) No prior iavolvement required. 

{c) Specific parties unnecessary. 

{da} Plcment of contre versy or ind: ene 
reqatived, 


. 
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:} Agency activity or interest in matter. 
o Mpplica et or proposals for funding of 
research. 
4} Personal matters. 
a) Statements based on special knowledge. 
1) Measurement of one year restriction 
period. : 
37.13 Separate Statutory Agencies or 
_” Bureaus. : 
a) Authotity. 
b} Procedure. ; : 
c) Standards. rs 
d)} Effect of designation. ~ oo 
"37.15.. Exemption ‘or Scientific ad 
Technological Information. 
a) Exernption, : eee | 
.b) Necessary information. 


.c} Intent to influence. Bay ne ate 


a) Expert testimony. : . 
te) Agency responsibility for procedures. 
737.17 Exemption for Persons with Special 
Qualifications in a Technical Discipline. 

a} Applicability. 

(b) When appropriate. 

ic) Certification authority. 

(d) Agency registry. 

7u7,19 Testimony and Statements under - 
Oath or Subject to pew of ee 

{a) Statutory basis. 

(b) Applicability. 

(c) Statements under penalty of perjury. | 

737.21 Partners of Present or former. 
Government Employees. 

fa} Score. 3 F 

{b) Imputation. 

737.23: Officers of States and Otl. er 
Organizations. : 

737.25 Senior Employee Designations. 

(a) Definitions. 

{b} Designation procedures. Bag 

{1} Positions at GS-17 and 18 level and SES, 

(2} Other positiors. 


{3] Standards for designation and exemption, 


(4) Sentor Executive Service. 
(3} “Rate cf pay”. 

te) Differential designation. 

fd} Fair notice of designation. 

(e) “Acting” or temporary positions. 

() Special Government Employee. 

{g} Publication. 

(h} Computation of time. 

{i} Position Shifting. 

{Pf Revocation of desiqnations. 

737.27. Administrative Enforcement 
Proceedings. 

(a) Basic Procedures. 

(1) Delegation. ; 

(2) Initiation of administrative disciplinary 
hearing. . 

(3) Adequate notice. 

(3) Presiding official. 

(a} Time, date and place. 

(6} Hearing rights. 

{7} Burden of proof. 

(8} Hearing decision. 

(9) Administrative sanctions. 

(10) Judicial review. 

(14) Consultation and review. 

737.29 Effective Date of Restrictions. 

{a} Fersons affected. 

[) Fair notice of substantive changes. 


Appenux-A [Reserved] 
Appendix B [Reserved] 
Appendix C [Reserved] 


Authority: Pub. L. 5-521, 92 Stat. 1862-1863 
(5 U.S.C. Appendix), 92 Stat. 1864-1867 (18 
U.S.C. 207)... ee ; 


' Subpart A—General Provisions 


8737.1 Purpose and Policy. 


(a) Authority. Title IV of the Sthics in 
Government Act of 1979 (“the Act”) 
established the Office of Government 
Ethics within the Office of Personnel 
Management (“OPM"). Section 402{a) of 
the Act provides in part that the 
Director, Office of Government Ethics 
(“the Director") shall provide, under the 
general supervision of OPM, overall 
direction of executive branch policies 


elated to preventing conflicts of interest 


on the part of officers and employees of 
any executive agency as defined in 
section 105 of title 5, United States 
Code, and shall propose, in consultation 
with the Attorney General, rules and 


-Tegulations to be promulgated dy the 
President or by OPM. The purpose of 


this part is to issue reguiations 
recommended by the Director which 
give content to the restrictions on post 


employment activity established by title 
V of the Act (18 U. S.C. 207) for 
‘administrative enforcement with respect: 


to former officers and employees of the 
executive branch; generally to guide 
agencies in exercising the administrative 
enforcement authority reflected in 
section 18 U.S.C. 207(j); and to set forth 
the procedures to be employec. in 
making certain determinations and 
designations pursuant to the Act. 
Criminal enforcement of the provisions 
of 18 U.S.C. 207 remains the exclusive 


_responsibility of the Attorney General. 


(b) Consultation with the Attorney 
Generali, In propesing these regulations, 
the Director consulted with the Attorney 
General es to the content of regulations 
governing substantive prohibitions as 
well as other matters. The Attorney 
General hus advised that such.. 

regulations are consistent with his 
opinion as te the interpretation of the 
Act. 

(c} Policy and limitations. These 
regulations var certain acts by former 
Government employees which may 
reasonably 8 give the appearance of 
making unfair use of prior Government » 
employment and affiliations. 

(1) When a former Government 
employee who has been involved with a 
particular matter decides to act as the 
rep: esentalive for another person on 
that matier, sch “switching cf sides” 
undertiines confidence in the fairness of 
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proceeding: and creates the impression 
that personal influence, gained by 
Government affiliation, is decisive. 

(2) Similarly, when a former high-level 
employee assists in representing another 
in connection with such a matter which 
is in dispute in a proceeding involving 
the Government, such assistance © 
suggests the unfair use of information 
unavailable to others. Different 
considerations are involved, however, © 
with respect to assistance given as part 
of customary supervisory participation 
in a project funded by a Government 
contract or grant, since a former 
employee's knowledge may benefit the 
project and thus the Government; and 
regular communications with associates 
may properly be regarded as inherent in 
managerial responsibility and difficult to 
distinguish as restricted conduct. 

(3) When a former Senior Employee 
returns to argue a matter to the 
employee's former agency in the period 
immediately following the-termination 
of official employment, it appears that 


_Government-based relationships are 


being used for private ends. 

(4} Former officers and employees 
may fairly be required to avoid such - 
activities in the circumstances specified 
by statute and in these regulations. 

(5) The provisions of 18 U.S.C. 207 do 
not, however, bar any former 
Government employee, regardless of 
rank, from employment with any private 
or public employer after Government 
service. Nor do they effectively bar 
employment even on a particular matter 
in which the former Government . 
employee had major olficial 
involvement (except in certain 
circumstances involving persons 
engaged in professional advocacy). 
Former Government employees may be 
fully active in high-level supervisory 
positions whether or not the work is 
funded by the United States and 
includes matters in which the employee 
was involved while employed by the 
Government. The statutory provisions 
are not intended to discourage the 
movement of skilled professionals in 
Government, io and from positions in 
industry, research institutions, law and 
accounting firms, universities and other 


major sources of expertise. Such a flow . 


of skills can promote efficiency and 
communication between the 
Government and private activities, and 
itis essential to the success of many 
Government programs. Instead, only 
certain acts which are deterimental to 
public confidence in the Government are 
vrohibvited, 

(6) It is essential that title V of the Act 
be effectively enforced. Agencies should 
act on the premise that they have 
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primary responsibility for the 
enforcement of the post-employment 
restrictions, and that criminal 


- . enforcement may be undertaken in ~ 


cases involving aggravated eae fe 


’ curcumstances. Enforcement ‘should 


avoid unnecessarily severe applications 
which. do rot serve the purpose of the 
Act but adversely effect the 
Government's ability to attract and 
retain employees, and consequently, the 
success of its programs. Special ; 
attention should be given to the need to 
preserve the free flow of expertise, 
especially i in scientific, tecnnological 
and other technical areas from private - 
tivities to the Government. 


(7) The examples contained in these ._ 
’ regulations are intended to give 


guidance, but are illustrative, not 


. comprehensive. Each agency may |. 
: . provide additional illustration and 
‘guidance in its own regulations, 
consistent with that contained herein, in.’ 


order to address specific problems‘ 


 -arising in the context of a particular 7 


agency's operations. 
-(8) Agencies have the eoponsiblltiy t to 


: provide assistance promptly to former 


Government employees who seek 


-advice on specifics problems. The Office 
~ of Government Ethics will provide 


advice, promptly, upon request, to 


- designated agency ethics officials in 


such situations, but will first coordinate 
with the Department of Justice on 
unresolved or difficult issues. , 

: (9) These regulations do not 
incorporate restrictions contained in the 


_-. code of conduct of a profession of which 
_ an employee may be a member.’ 


- § 737.3 Definitions. oer 


(a) Statutory definitions. The 
following are defined terms which 
largely repeat portions of the text of the 
statute. They are set out here to permit a 
simplified presentation of statutory 
requirements in the regulations which 
follow. Other definitions, which 
ho peal ae the statutory language, are 

listed in paragraph (b) below and are set 
forth in detail in the substantive 
regulations.. 

“G) “United States” or “Government” 


“means any department. agency, court, 


court-martial, or any civil, military or 
naval commissicn of ine United States, - 
the District of Columbia, or any officer 


’ oremployee thercof. 


(2} “Agency” includes an Executive 
Department, a Government corporation 
and an indepen-ient establishment of the 
executive brancs (which includes an 
independent commission}. See 18 U.S.C. 
6. peas 

(3) “Gove mment Emrloyee" includes 
any officer or en:,.oyce of the Fxcculive 


tf 


4 
y 
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Branch (as defined in ‘ US C. 202 and, 


_4@g., 5 U.S.C. 2104 and 2105) including a 


Special Government Employee. 

(4) “Former Government Employee” 
means one who was. and is ne peo 
Government employee. 

(5) Special Government Enipioyed™ 
means an officer or employee of an 
agency who is retained, designated, 
appointed, or employed to perform, with 
or without compensation, for not to 
exceed one hundred and thirty days 
during any period of three hundred. and _ 
sixty five consecutive days, temporary . 
duties either ona full time or : 


intermittent basis (18 U.S.C. 202.) 


(6) “Senior Employee’ "means an. | 
officer or employee named in, or . 
designated by the Director pursuant to. 
section 207(d) of title 18 U.S.C. (See 
737.25. below). ae 
.{7) “Particular Soverninart matter 


aa involviug a specific party” means any 


judicial or.other proceeding, application. 
request for a ruling or other 


- determination, contract, claim,, 


controversy, investigation, charge, 
accusation, arrest or other particular 
matter involving a specific party or .. 
parties in which the United States is a 
party or has a direct and substantial 
interest. 

(b) Interpretative definitions. Other. 
terms defined and interpreted in the 
substantive regulations are: 

(1)." ‘Acting as Agent or Attorney”: 


. (See 737.5{5 }}. 


(2) “Actually Pending’: {See 737. 7(c)}. 

(3) “Communicating with Intent to. 
Influence’: (Sce 797. 5(b)). 

(4) “Direct and Substantial Interest”: 
(See 737,11(¢)}. * 

(5) Participate Personally and 
Substantialiy”: (See 737.5(d)). 

{G) “Particular Matter involving a 
Specific Party or Parties’: (See 737.5(c)}. 

(7) “Pardcular Matter" (without 
parties): {See 737.11(c}). 

(8) “Oficial Responsibility”: (See 
737.7(b)).. 

(9}. “Rate of Pay": (See 737.25 ‘b)(5)). 


Subpart G—Substanilve Provisions 


§737.5 Restrictions on ery Former 
Government Employee's Acting as 
Representative as To a Particuiar Matter In 
Which the Eraployes Personally and 
Substantlally Participated. 

{a) Basic Prehilition of 18 U.S. ‘ea 
207(a}. No former Government 
employee, after terminating Government 
employment, shall knowingly act cs. 
agent or attorney for, or otherwise . 
represent any other person in any 
formal or informal appearance before, ur 
with the intent to influence, make any 
ards or written communication o hohall 
uf any other persc:. ta, (1} the Uii''tad 


ster /{ Vol 44, No, 65 I Tue 
. ciel be () 


. States, (2} in connection with any 


-. a specific party, (3) in which matter such , 


- employee, 


_former employee vw-ho participates in a 


: Department, he is asked by Q company to 


the Government concerning a particular: . 


“matter in which he participated. Nor 


- made with inient to influence. An 


-selting or conveys material to the United 


“ay, DUR 3, 1978 ! Rules and Regulations 


particular Government matter involving 


employee participated personally and 
substantially as a Government 


(b) Representation: Acting as ‘agent or 
attorney, or other representative in an oe 
appearance, or communicating with .- -s 
intent to influence. (1) Attorneys and — 
agents. The target of this provision is the 


particular matter while employed by the. 
Government and later “switches sides” 
by representing another person on the... 
same matter, [VOTE: The examples in’ .- 
these regulations do not incorporate the 
special statutory restrictions on Senior 
Employees, except where the terms 
“Senior Employee” or “Senior” are ~ +" 
expressly uged.] : eS asthe 
Example 1: A lawyer in the Department of - 


Justice personally works on an antitrust case. 
involving Q company. After leaving the 


representit in that case. He may not do so. 


_{2) Others.The statutory prohibition’ °°. 
cover’ any other formeremployee,- °° = ~ 
including mangerial and technical i eel 
personnel, who represents another 
person in an appearance or, by other 
communication, attempts to influence 


matter in which he was involved. For - 
example, a former technical empioyee .  .. 
may not act as a manufacturer's sca 
promotional or contract representative. - 
to-the Government on a particular 


10 ak antileplt6 Manatee Pappa nthe: 4A tbe Ene ke Sabo RR elie ts tin mae nati detonated nis coche awetontact dee: eaten mh dnsisilin neha ty ition, % 


could such: employee appear as an 
expert witness against the Government 
in connection with such a matter. (See 
737.19 for specific rules relatingto 6. %. 
expert witnesses.) . y 

(3} Appearances; communications 


appearance occurs when an individual 
is physically present before the United - 
States in either a formal or informal 


States in connection with a formal 
proceeding or application. A 
communication is broader than an 
appearance and includes 
correspondence, a telephone call, or 
other maans. However, neither a 
prohibited appearance nor ot 
communication occurs whena former . 
Government employee commenivates 
with a Government emp!ovee who, et 
the instance of the United Stutes, visits . 
or is assigned to premises leagad tu, or 
owned or occuried by, a Person other 
than the United States which are cr may 
Le used for performance under an actual 
ay propesed contract cern), bon 
such eoumaunication co oma week 
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performed or to be performed and 
occurs in the ordinary course of 
evaluation, administraticn, or 
performance cf the actua! or proposed 
rontract or grant. - 2 


Example 1: An appearance occurs iewhen a 
fcermer employee mects with an agency 
employee personally to discuss a matter: or 
when he submits a brief in an agency 
vdiministrative proceeding in his own name. 

Example 2: A tormer employee makes a 
telephone call to a present employee ta 
discuss 2 particular matter that js not the 
subject of a forma, proceéding. ‘She has nade 
a communication. 


{4} Elements of * dnfluenee” and 
_potential controversy required. 
Communications which do no! include 
an “intent to influence” are not 


rohibited. Mereover, actin2 as agent or , 
p 3 § 


attorney in connection with a routine 
request not involving a potential 
controversy is not prohibited. For 
example, the following are not . 
prohibited: a question by an attorney as 
to the status of a particular matter: a 
request for publicity available 
documents: or a communication by a 


former employee, not in connection with 


an adversary proceeding, imparting 
purcly factual information. {See also : 
737. 1d) below.} ; : 


Example. J: A government employer, ‘who 


participated in writing the specifications of a 


contract awarded to a Company for the 
design of certain education testing Leas 
joins Q Company and does work under t 
contract. Sh2 is asked to accompany a 
company vice-president to a meeting to state’ 
the results of a series of trial tests, and does 
so. No violation occurs when she provides 
the information to her former agency. During 
the meeting a dispute ariges as to some terms 
of the centract, end she js called uponto 
support Q Company's position. She may not 
do so. If she had reason ‘to believe that the 
contractual cispute would be a subject of the 
meeting, she should not have attended. 


(5) Assistance. A former empioyvee is | 
not prohibited from providing in-house 
assistance in comnection with the 
representation of ancther verson unless 
he or she was a Senior Employee when 
participating in the particular matier. 
(Sce 737 DO belaw,} 


Exemple 1: A Government employee 
administered a particular contract for 
agricultural research with Q Compa.:y. Upon 
termination of her Government employment, 
she is hired by G@ Company. She works on the 
matter covered by the contract, but has no 
direct contact with the Government. At the 
request of a company vice-president. she 
prepares a paper cescribing thn persons at 
hor former agency who shouid be contacted 
and what should te said to them in an effort 
to increase the sec: » of funding of the 
contract and to res ve favorably a diannte 
over aereiraet cl. a She may do so. 


4 


so: 
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(6) Project responses ret included. In 
a context not involving a potential 
controversy involving the United States 
no finding of an “intent to infiuence” 
yshall be based upon whatever influential 
effect inheres in an attempt to formulate 
a meritorious proposal or program. 


Example 1: Tae employee ‘of Q Company in 
the previous example is asked to design an 
educational tes ‘ing program, which she daes: 
and transmits it to the Government. This is ‘ 
not prohibited despite the fact that her well- 
‘designed program may be inherently 
infiuential on a question of additional funding 
under the contract. She may net argue in its: 
acceptance. 


(c) “Particular 1 matier subline a 
specific party or parties”. (1) Specific. 
matters vs. policy mctiers. The 
prohibitions of subsections (a} and (b) of 
18 U.S.C. 207, are based on the former | 
Government employee’ s prior 
participation i in or responsibility fora 

“judicial or other proceeding, ; 
application, request for aruling or other: 
determination, contract, controversy, . 
investigation, charge, accusation, claim, 
arrest, or other particular matter 
involving a specific party or parties” in 
which the United States is a party or has 
a direct and substantic! interest. Such a 
matter typically involves a specific 
proceeding affecting the legal rights of 
the parties or an isolaiable transaction 
or related set of transactions 2»etween 
identifiable parties. Rulemaking, . 
legislation, the formulation of gencral 
policy, standards or objectives, or other 
action of general application is not such 
a matter. Therefore, a former 
Governmont employee may represent 
another person in connection witha . 
particular matter invo!ling a specific 
party even if rules or policies which he 
or she had a role in establishing are 
involved in the proceeding. 


Exampie 1: A Gevernreent employee 
formulated the policy objectives of an energy 
conservation program. He is nat restricted 
from later representing a university which 
seeks a grant or contract for work emerging 
from such a program. ‘ 

Exompi e 2; A Government employee 
reviews and approves a specific city's 
applicaticn for Federal assistance fora 
renewal project. After leaving Government 
service, 4 or she may not represent the city 
in relation to that project. 

Example 2: Aa employee is re gularly 
invoived i in the formulation of policy, 
procedures and reguiations soverning 
departmental procurement and acquisition 
functions. Participation in such activities 
does not restrict the emp'oyee as to 
particular cases involving the a application of | 
such policl. 13, Procedures, or reguiations, 

Exampie 4: An employee of the Office of 
Manageme er ae Budget participates 
substi al 4 the mer:'3 of a eecision to 
‘img ievelcfapre am, which 
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has the effect of reducing the amount of 
money which certain cities receive to conduct 


- youth work programs. After leaving the 


Government she may represent any of the 
cities in securing funds for its youth program, 
since her participation was in connection 
with a program, not a particular matter 
involving specific parties, 


(2) Technical matters. In connection 
with technical work, participation in 
projects generally involving one or more 
scientific or engineering concepts, in 
feasibility studies, cr in proposed 
programs prior to the formulation of a 
contract will not restrict former 
Government employees with respect to 
a contract or specific programs entered | 
into at a later date. 


Example 1: A Government employee 
participates signif ficantly in formulating the 


‘“mission need" of a project pursuant to OMB 


Circular No. A-109, and the award of a 
contract to Z Company, the purpose of which 
is to propose alternative technical 
approaches. He is not barred, after leaving 
Government service, from representing Q 
Company which later seeks a contract to 


manufacture one of the systems suggested by 


the Z Company. - 

Example 22. AG Gvernment ‘employee, who 
has worked for years on the design of a new 
satellite communications system, joins C 
Company. Later, the Government issues a 
“request for proposals” ("rfp") to construct 
the new system, which is circulated generally 
to industry. The employee proposes to act as 
C Company's representative in connection 
with its anticipated proposals for the 
contract. He may do so. The satellite contract 
became a particular matter when the rfp was 
being formulated; it would ordinarily not 
become one involving a specific party or 
parties until initial proposals by contractors 
were first received. Moreover, if the 
employee's work for C Company were limited 
ta the formulation and communication of a 
proposal in response to the rfp, it would not . 
be prohibited to the extent it involved a 
communications for the purpose of furnishing 
scientific or technological information to the 
Government, exempt ‘under 18 U.S.C. 207(f). 
See 737.15 belaw. (See paragraph (3) below 
as to a case where the employee's own 
participation may cause a different result}, 


' (3) Relationship cf personal 
participation to specificity. In certain 
cases, whether a matter snould be 
treated as a “particular matter” 
involving specific parties may depend 
on the employex:'s own participation in 
events which give-particularity and 
specificity to the matter in question. For 
example, if a Government employee 
personally participated in that stage of 
the formulation of a proposed contract 
where significant requirements were 
discussed ant oue or more persons was 
identified to perforia services 
thereunder, but the contract was 
actually awarded only ufter the 


+ 


empayee leat, may nevertheless ¢ sa 


te pe Se, 


iE 


x 
if 
iH 
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particular matter as to such former 


Government employee. 


Ixemple 1: A Government emplcyee 
advices her egency that it needs certain work 
done and mects with private firm X to 
ciscuss and develop requirements and | + 
operating procedures. Thereafter, the 
employee meets with agency officials and 


’ persuades them of the need for a project 


along the lines discussed with X. She leaves 
the Government and the project is awarded 
by other employees to firm X. The employee 
is asked by X to represent it on the contract. 
ous may not do s9. 


(4) The same particular niatier must 
be involved, The requirement of a 
“particular matter involving a specific. 
party” applies both at the time that the 
Government employee acts in an official 


’ capacity and at the time in question 


after Government service..The same 
particular matter may continue in 


another form or in part. In determining 


whether two particular matters are the 


’ same, the agency should consider the 


extent to which the matters involve the © 
same basic facts, related issues, the 
same or related parties, time elapsed,’ 


the same confidential information, and 


the continuing existence of an amponenE 


Federal interest. 


Example 1: A government cniploveny Was 
substantially involved in the award of a long- 
term contract to Z Company {or the 
development of alternative energy sources. 


Six years after he terminates Government 


employment, the contract is still in e“fect, but 
much of the technology has changed as have 
many of the personnel. The Government 
proposes to award a “follow on’ "contract, 
involving the same objective, after 
competitive bidding. The employee may 
represent Q Company in its proposals for the 
follow-on contract, since Q Company's 
proposed contract is a different matter frorn : 
the contract with Z Compuny. He may also 
represent Z Company in its efforts to 
continue as contractor, if the agency 


_ determines on the basis of facts referred to 


above, that the new contract is significantly 
different in its particulars from the old: The 
former emplovec should first consult his 
agency. 

Example 2: A Government employee 
reviewed and approved certain wiretap 
applications. The prosecution of a person 


overheard during the wiretap, aithough not 


~ 


originally taraeted, must be regarde das part 
of the same particular matter aq tne initial 
wiretap application. The validity of the 
wiretap may be put in issue and many of the 
facts giving rise to the wiretap application 
would be involved. 

Other examples: See 737.5(b) 


(1), Example 1, 
and (c), Example 2. 


(5) United States must ‘BE a party or 
have an interest. The particular matter 


‘must be one in which the United States 


isa party, such as in a judicial or 
administrative procesdins or a contrac’. 
or in whica it has a direct and 


‘i 


substantial interest. The importance of 


the Federal interest in a matter can play 
a role in determining whether two 
matters are the same particular matter. 


’ Example 1; An attorney participated in 
preparing the Government's antitrust action 
against Z Company. After leaving the 
Government, she may not represent Z 
Company in a private antitrust action brought 
against it by X Company on the same facts 
invelved in the Government action. The 
interest of the United States preventing 
inconsistent results end the appearance of 


impropriety in the same factual matter 
* involving the same party, Z Company, is 


direct and substantial. However, if the . ; 
Government's antitrust investigation or cage 
is closed, the United States no longer has a 
direct and substantial interest in the case, 
Example 2: A member of a Government 


.team providing technical assistance to a 


foreign country leaves and seeks to represent 


- a private contractor in securing a contract to 


perform the same service. The proposed new 


- contract may or may not be considered a 


separate matter, depending upon whether the 
United States has a national interest in 
maintaining the original contract. The agency 
involved must be consulted by the former 
employee before the representation can be 


undertaken... 3 Stal eh 


»(d) “Participate personally and 
subsionuell y.” (1) Basic requirements. 
The restrictions of section 207(a) apply 
only to those maiters in which a former . 
Government emnloyce had “personal 


- and substantial participation”, exercised 


“through decision, approval, 
disapproval, recommendation, the 
rendering of advice, investigation or 
otherwise.” To participate “personally” 


_ means directly, and includes the 


participation of 2 eubordinate when 
actually directe2 by the former 
Government employee in the matter. 
“Substantially,” means that the 
employee's invo:vement must be of 
significance to the matter, or forma 
basis for a’ reascnable appearance of 
such significance, It requires more than 
official responsibility, knowledge, 
perfunctory invc:vement, or involvement 
on an administrative or peripheral issue. 
A finding of substantiality should be 
bascd not only cn the effort devoted to a 
matter, but on the importance of the 
effort. While a acries cf peripheral 
involvements may be insubstantial, the 
single act of approving or participating 
in a critical step may be substantial. It is 
essential that the parlicipation be 
related to a “particuler matter involving 
a epecific party." (See paragraph (c) 
above.) 


Example. 1: If an officer personally ~ 
approves the departmental budect, he dues 
not participate substantially in the approval 
of cl items conteined i in ane budget. His 
, ericmpetion is eubstarti:l only in those 
wavs where a budget he is actually put in 
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issue. Even Gien the former Government 
employee is not disqualified with respect to 
an item if it is a general program rather than 
a particular matter involving a specific party. 
The former Government employee may, 
however, have official responsibility for such 
matters. (See 737.7(b)) 7 

Example 2: A Government lawyer is not in 
charge of, nor has official responsibility for a 
particular casé, but is frequently consulted as 
to filings, discovery, and strategy. Such an 


_ individual las personally and substantially 
- participated in the matter. 


(2) Participation on ancillary matters. 


An employee’s participation on subjects 
not directly involving the substantive 
merits of a matter may not be 
“substantial”, even if it is time- _ 
consuming. An employee whose 
responsibility is the review of a matter 
solely for compliance with 
administrative control or budgetary - 
considerations and who reviews a 
particular matter for such a purpose 
should not be regarded as having 
participated substantially in the matter, ° 
except when such considerations also 


:. are the subject of the employee's 


proposed representation. (See 737,7(b)} (2 
below.) Such an employee could 
theoretically cause a halt in a program 
for noncompliance with standards under 
his or her jurisdiction, but lacks _ 
authority to initiate a program or to 


_ disapprove it on the Base of its = 


substance. 


(3) Role of official respon sibility i in 
deleminiha substantial participation. 


. Although “personal and substantial 


participation” is different from “official 


responsibility,” the latter may play a 


role in determining the “substantiality” 


of the employee's participation. For 


examp!e, mere forbearance is not 
ordinarily substantial participetion. But, 
if an agency's procedures require that an 
officer review certain matters and action 
cannot be taken if the officer objects, 
then if the officer actually receives 
proposal documents on the particular 
matters, his participation may be 
regarded as “substantial”, even if he 


‘claims merely to have engaged in 


inaction. 

(e) Agency responsibility in complex 
cases. In certain complex factual cases, 
the agency with which the former 
Government employee was associated is 
likely to be in the best position to make 
a determination as to certain issues, for 
example, the identity or existence? uf a 
particular matter. Designated agency 
ethics officials should provide advice 
promplUy to former Government 
etuployees who tuake inquiry sn any 
matier arising under these re,:tlatiune. 
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1737.7 Two-Year Restriction on any 

“ormer Government Employee's Acting as 
Zepresent: tive as to a Particuiar Matter For 
Nhich The Employee Had Official - 
tesponsibitity. : 


{a) Basic Prohibition of 18 OSC. 
07, bi). No former Government 
»mployee, within two years after 
-erminating employment by the United 
tales, shall knowingly act as agent or 
ittorney for, or otherwise represent any 
yther person in any formal or informal | 
appearance before, or with the intent to 
influence, make any oral or written 
semmunication on behalf of any person 
:o (1) the United States, (2} in 
sonnection with any particular : 
Government maiter involving a specific 
aarty (3) if such matter was actually 
vending under the employee's | . 
sesponsibility as an officer or employer: 
within a period of one year prior to the 
cermination of such responsibility. _ 

(b) “Official responsibility.” =. - 

(1) Definition. “Official responsibility” 
defined in 18 U.S.C. 202 as, “the direct 
administrative or operating authority, 
whether intermediate or final, either 
»xercisable alone or with others. and 
rither personally or through are 
wbordinates, to approve, disapprove. or 
otherwise direct Government actions.” 

(2) Determining official responsibility. 
Ordinarily, the scope of an employee's 


‘official responsibility" is determined by | 


*hose areas assigned by statute, 
cegulation, Executive Order, jeb 
description or delegation of authority. 
Any particular matter under 
sonsideration i in an agency is under the 

official responsibility" of the agency 
ead as well as that of each 
intermediate supervisor having 
responsibility for an employee who 
setually participates in the matter © 
thin the scope of his duties. 

{3} Ancillary matters and official 
responsibility. “Administrative” 
autoority as used in the foregoing 
oetgition means authority for planning, 
anvanizing and controlling matters 
auther than authority to review or make 
‘ecisions on ancillary aspects of a 
statter such-as the regularity: of 
nedgeting procedures, public or 
community relations aspects, or equal 
employment opportunity considerations. 
Responsibility for such an arcillary 
consideration docs nat constitute 
responsibility for the particular matter. 
except when such a consideration is 
also the subject of the employee's 
proposed representation. 

Example 1: An agency’s comptroller would 
aot have official responsibility for al! 
progr.ums in the avensy,; even thoueh she 
“ ; } ch 
budeet. 


Exomple 2: Within two years. after 
terminating employment, an agency's former 
comptroller is asked to represent Q Company 
in a dispute arising under a contract: which 
was in effect during the comptroiler’s tenure. 
The dispute concerns an accounting formula, 
under the contract, a matter as to which a 
subordinate departinent of the comptroller’s . 
office was consulted. She may not represent 
Q Company cn this matter. 


x 


{4) Knowledge of matter pending - 
required. In order for a former employee 
to be barred from representing another 
as to a particular matter, he need not 
have known, while employed by the 
Government, that the matter was 
pending under his official responsibility. 
However, he is not subject to the — 
restriction unless at the time of the 
proposed representation of ano‘her, he 
knows or learns that the matter had 
been under his responsibility. 
Ordinarily, a former employee who is 


‘asked to represent another on a matter 


will become aware of facts sufficient to 
suggest the relationship of the rrior 
matter to his former agency, and if so, he 
is under a duty to make further inquiry, — 
including direct contact with an. 

agency's desionated cth‘cs official 

where the matter is in doubt. 

(15) Se/f-disqualification. A former 
employee cannot avoid the restrictions 
of this section by disqualifying himself 
with respect to a matter for which he 
otherwise has official responsibility, but 
may avoid personal and substantial 
participation by doing so. : 

(c) “Actually pending”. “Actually 
pending” means that the matter was in 
fact referred to or under consideration 
by persons within the employee's area 
of responsibility, not that it merely could 


“ -have been. 


Example 1: A staff lawyer ina 
department's Office of Genaral Counsel is 
consulted by procurement oificers on the 
correct reso'ution of a coniractual matter 
involving Q Company. The lawyer renderg en 
opinion resolving the question. The same 
legal question arises later in several} contracts 
with other companies, but none of she 
disputes with such companies are referred to 
the Office of the General Counsel. The 
General Counsel has officiat responsioility 
for the determination of the Q Company 
matter. T!.:: other matters were never 
“actually pencing” under that responsibility, 
although as a theoretical matter, such 
ceecree ity extended to ail legal matters 
within the cepartment, 


(d) Other essential requirements. All 
other requirements of the statute must 
be met before the restriction ou 
representation applies. The sarne 
considc cations apply in determining the 
exist eno cia “particut ar matter 
ae ic a ere) a 

“appear: ce", or 


t 


rencesemittint ig 


“intent to influence”, and so forth as. set 
forth under § 737.5 above. : 


Example 1: During her tenure as head of an 
agency, an officer's subordinates undertook 
major changes in agency enforcement : 
standards involving occupational safety. 
Eighteen months after terminating 
Government employment, she is asked to 
represent Z Company which believes it is 
being unfairly treated under the enforcement 
program. The Z Company matter first arose 
on a-complaint filed’after the agecy head 
terminated her employment. She may 
represent Z Company because the matter 
pending under her official! responsibility was 
not one involving “a specific party.” 
(Moreover, the time-period covered by 18 
U.S.C. 207(c) has elapsed.) | 


(e) Measurement of two-year 
restriction period. The statutory two- 
year period is measured from the date 
when the employee's responsibility in a 
particular area ends, not from the 
termination of Government service, 
unless the two occur simultaneously. 
The prohibition applies to all particular 
matters subject to such responsibility in 
the one-year period before termination 
of such responsibjlity. » 

Example 1: An employee transfers from a 
position in A Agency to a position in B 
Agency, and she leaves B Agency for private 


employment 13 months later. She will be free - 


of restriction insofar as matters under her 
responsibility at A Agency are concerned. 
She will be restricted for two years in respect 
of B Agency matters, which were pending i in 
the year before her departure. 


§ 737.9 Two-Year Restriction on a Former 
Senior Employee’s Assisting in : 
Renresenting as to a Satter in Which the 
Employee Particioated Personally and 
Substantially or Fer Which the wa dit 
Had Official Responsibitity. 2 


(a) Basic Prohibition of 18 U.S.C. 
207(b){ir). No former Senior Employee, 
within two years after terminating 
Government employment shall 
knowingly represent or aid, counsel, 
advise, consvlt, or assist in representing 
any other person in any formal or 
informal appearance before, (1) the 
United States, (2) in connection with any 
particular Government matter involving 
a specific party, (3) if such matter was 
actually pending under the emplovee’s 
official responsibility within one year 
prior to the termination of such 
employment or was one in which he or 
she participated personally and 
substantially. 


[Note.—The reguiations and examples in this 


. section wili be revised if certain technica! 


amenamaents to the statnt> are adopted.} 


(b) Limitation to “representational” 
assistance tn.an appearance. ocrer 
207(bliiil is lindted to assistance ‘ 
ropresemliang” anothes person concer: ¢ 
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an.“appearance” before the United 
States. Different in scope from sections 
207(a).and 207(b){i), it does not bar 
assistance in connection with an oral or 
written communication made with an 
intent toinfluence. Instead the © 


prohibition relates solely to assistance . 


in preparation for, or performance of, 
either a formal or informal personal 
appearance or a written submission in a 
formal proceeding. ; 

(c} Managemental Assistance. The 
statute dens not prohibit a former Senior 
Employee's assistance to 
representatives which can reasonably _ 
be viewed as customary managemental 
activity; that is, assistance given by a 
formet Senior Employee to associates or 
subordinates, in the performance of 
customary executive, administrative or 
supervisory duties, as to the content of a 


* program or project under his 
‘responsibility, for or funded by the 


Government, is lawful. Such duties 


“customarily require a manager to make 

’ or approve decisions and suggestions as 
: to how, and on what terms, any of the 

-- physical or human resources of his ~ 


organization will be utilized in its 


“performance under any current or 


proposed Government contract or grant, 
and to communicate such matters to 
coworkers, including representatives, 
The content of a program or project, 
comprised of the results of such 


- decisions, in turn must be, and may 


properly be, communicated to the 
Government by an organization through 


"its representatives. While the former 
_employee should not actually draft 


documents to be’submitted in any 
appearance if the documents contain 
argumentative material (except that he 
may furnish scientific and technological 
information), he has the right to insure 
that such documents accurately present 


“information and reflect such decisions 


made by him or others in the 
organization. Former Senior Employees 
may not undertake activities which are 
prohibited as set forth in paragraph (d). 
(d} Representational Assistance. The 
statute prohibits a former Senior 


Employee from making unfair use of his . 


prior governmental position by assisting 
in the representation of another by (1) 


_ giving specific advice directly to or 


intended for use by a representative as 
to how the representation in an 
appearance should be conducted 
utilizing specific knowledge which came 


‘to him as a government employee,’ or (2) 


supplying inside information as to the 


‘Given the literal languase of the statute, the 


- Attorney General believes it cannot be restricted to 


“specific knowledge which came to him ag 4 
government employee”. But in the exercise of his 
prosecutorial disnretion, the Attorney General will 
use the interpretation in this regulation. 


ra deal 


Government's position on a specific, 
potentially controverted matter; (3) 
directly participating in drafting briefs 
and similar formal documents to be 
submitted to the Government to obtain a 
benefit or favorable decision, except 
that he may give technical and ; 
managcrial advice and supervision in 
the preparation of substantive material’, 
for, and in the review.of, applications _ 
anc proposals; or (4) preparing forensic 
or argumentative material (such as 
testimony, methods of persuasion, or 


‘strategy of presentation) to be included 
in formal documents to be submitted to - 


the Government or to be used in 
connection with such a submission or an 
appearance. : ee RR es 

(c) Degree of prior participation or 
responsibility required. Section 
207(b}{ii) applies to a particular matter 
in which the employee participated ; 
personally and substantially, or which 
was actually pencing under his official 
responsibility. Mts, : 

(Provisional (e). Will replace (e) above 
upon technical amendment of the statute: ! 

{e) Personal and substantial participation 
required. This section applies only in cases 
where the former Senior Employee had 
personal and substantial participation in the 
particular matter involved] 


(f) Measurement of restriction period. 
The statutory two-year period is 
measured from the date when the 
individual’s responsibility as a Senior 
Employee in a particular area ends, not 
from the termination of Government 
service, unless ‘22 two occur 
simultaneously. The prohibition applies 
to all particular matters subject to such - 


~ responsibility in the one-year period 


before termination and to partictlar 
matters in which the individual was 
personally and substantially involved. 
(See 737.7(e).) pee ens 

(g) Other Essential Requirements. All 
conditions of the statutory prohibition 
must be met. Specifically, (1) the former . 
employee must 2ave been a ‘Senior 
Employee”; (2) who was involved (see 
subpart 737.5(c} 2bove) in (3) a 
“oarticular ma2icr involving a specific 
party.” (See suepart 737.5(c) above.) The 
assistance in representing (4) must be 
ropresentationa: aid directly concerning 
a formal or informal appearance before 
the United States, and (5) involve 
something more than the furnishing of 
mere information (not including forensic 
argument) which is not based on a prior 
Governmental relationsnip and 
unavailable to others. : 

(h} General Examples: a 
'Ceitartal Note: Upon passage of the technical 
amendn:ont to the statute, Provisional (e) will be- 
tisued aga final reculation in the Federal Register 


cont wil replace paragraph +}. 
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Example 1: A Senior Justice Department 
lawyer personally works on an antitrust case 


_against Z Company. After leaving the 


Department, she is asked to discuss legal 
strategy with lawyers representing Zz 
Company on that same antitrust case, to 
write portions of a brief and to direct the 
research of a staff working on the case, Any 
such aid would be prohibited. 

Example 2: A Senior Federal Trade 
Commission employee, an econamist by. 
profession, participates in an investigation 


-involving X Company, and a proceeding is 


commenced against X Company based on the 
investigation. After leaving the Commission, 
he offers to serve as a consultant to the 
lawyers for X Company on certain economic 
matters involved in the proceeding. Such ~ 
consultation is prohibited. 

Example 3: A Senior Employee of the 
Department of the Treasury participates ina 
number of projects with universilies and 
financial research institutions funded by 
Government grants. After leaving the 
Government, she becomes dean of a graduate 
school of business which performs work 
under a number of such grants. She may, in 
the discharge of her duties, supervise 
research and advise as to how funds under 


such a contract should be allocated, whether 


or not these matters are, as is likely, 
communicated to her former Department by 
the graduate school's representatives. 

_. Example 4: A Senior Defense Department 
official participated personally and 
substantially in a contract award to F 
Company for fighter planes. After leaving the 


_ Department, the former official goes to work 


for F Company, Subsequently, F company 
desires to renegotiate prices and a pension 
provision on the fighter plane contract, 
matters in which dispute is anticipated. The 
former official could not advise the lawyers 
for the contractor on how to obtain DOD 
approval of that revision. If the approval 
were already obtained. he could participate 
in discussions concerning the changes and 
how they should be implemented. 

Example 5: In the preceding example, a 
different situation arises. F Company 
believes that changes should be made in the 
design of the fighter plane, in allocalion of 
work force, in the work schedule and pricing. 
The former official supervises the division of 
F Company which is working on this 
contract. When the former official discusses 
and evaluates the content of the proposed 
changes with the contract representatives 
who will in turn discuss proposals with the 
Department, such official is discharging a 
legitimate managerial duty. 

Example 6: A Senior Justice Department 
lawyer personally works on an antitrust case 
against Q Company, which is represented by 
Y law firm. Immediately after leaving the 
Department, she goes to work with Y law 
firm, and assists the lawyers representing Q 
Company in a different antitrust case, not 
involving the allegations in the Government 
case, Such assistance would not be barred. 
The assistance does not occur in conection 
with the same particular matter. 

Example 7: A Senior official of the 
Department of Health, Educetiou, and 
Weliare leaves to take a university po cifon. 
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The former officiei’s new duties incl.de 


various HEW centrects which the Univ eraity - 


fields, and she sometimes advises the 
lawyers wiio represent the University in 
disoutes invoiving such ccntracts. Some of 
the contracts were awarded by a division 
within HEW which was under her official 

re. sponsibility. The restriction applies to thos? 
matters for which she had official 4 
resporsinility. ; 

Exemple 8: A Senior scientist with the - 
Food and Drug Administration was ~ 
personaliy and substantially involved ina 
licensing preceeding concerning a epecific 
drug. After leaving the FDA, he is employed _ 
by the mancfacturer of that drug. There he 
engages in research, indicating that the drug 
is safe and effective, which his eepley yer later 
provides to FDA in connection with th 
proceeding. The restriction does not hope 
because the former oficial is furnishing 
scientific informatien te the Government. ° 
(See 18 U.S.C. 207(f} and 737.15 below) 

Example 9: A former Senior Employee of 
the Federal Communications Commission 
leaves the agency to join a law school 
fheuity. In one of his courses, he discusses, 
unfavorably to the Commission, a specific 
licensing case in which he was personally’ 
and substantially involved. The restriction 
does not apply vecause the conduct does rot 
occur in connection with any 
representational activities. 


§737.17 One-Year Resiriction ona 
Former Senior Employee's Transactions . 
With Former Agency on a Farticular Mater, 
Regarciess 01 Prior ! involvement 


{a} Basic prohibition of 18US.C. | 
207(c}. For a period of one year after 
terminating Government employment, 
no former Senior Employee (other than a 
special Gevernmen? employee who 
serves for less than sixty days ina 
calendar year) shail knowingly act as an. 
agent or attorney for, or otherwise 
represent, anyone in anvformalor | 
informal appearance vefore, or with the 
intent to influence, make any written or 
oral communication on behalf of anyone 
to (4) his or her former department sr 
agency, or any of i's officers or 
empioyecs, (2) in connection with eny 
particular Government matter, whet! 
or not involving a specific party, which 
is pending befere such depariment or 
agency, or in wich it has a direct and 
substantial interest. 

(9) No prior inveivement required. 
The prohibition contained in this section 
avplies without regard to wheiher the 
former Senior Employee hed 
participation in, or responsibil lity for, the 
particular matter and includes matters 
which first arise after the emplevee 
leaves Government service. The section 
aums at the possible use of persona! 
influonce based upon past 
Governmental affiliations to facilifate 

he transaciion of business. 


a 
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{c) Specific parties unnecessary. The 
pe rticular matter need not be one 
“involving specific parties”, and thus is’ 


~ not limited to disputed proceedings or 


contracts in which a party has already 
been identificd. However, the restriction 
does not encompass every kind of 


: Matter, but only a particular one pee 
._ to those cited in the statutory languag 


he. any judicial or other arr aes 8 
application, request for a ruling 
determination, contract, claim, 
controversy, investigation, charge, 
accusation, or arrest. Rulemaking is 


’ specifically. included. Thus such matters 
as the proposed adoption ofa regulation 


or interpretive ruling, or an agency’s 


. determination to undertake a particular 
_ Project or to open such a project to 


competitive bidding are covered. Net 
included are broad technical areas and 
policy issues and conceptual work done 
before a program has become 
particularized into one or more specific’ 


' projects. The particular matter must be 


pending before the agency or be one in 
which the agency has a “direct and 


: substantial interest”. (NOTE: Each post: - 


employment activity in the examples in 
this section is assumed to take place 


. within one year of termination of 


Government employment). 


Example 1: A Senicr Employee of the 
Department of Health, Education and 
Welfare leaves Government employment for 
private practice, and shortly thereafter 
telephones a former associate urging that the 


* Department (a) adopt a new prececure to put 


a ceiling on hospita! costs; (5) not adopt a 
particular rule proposed for drug testing: and 


_ (c} oppose a bill pending in Congrass relating 


to such drug testing. He is prohibited from 
attempting to influence his former co-worker 
on any of these matiers. The first, not yet 
pending, is of interest to the Department; the 
second is pending in the Separtment: and the. 
, and of interest to 
the Department. Nete that the forrser Senior 
Employee may, however, communicate the 
same views to Congress, other agencies, the 
public or the press, 

Example 2: A recently retired Senior 
Emplovee of the Llepartment of Defense 
believes that the Department's general 
emphasis on manned aireraft is not in the 
national interest, After his departure, he may 
continue to argue the point to the 
Department. 


(¢) Element of controversy cr 
influence required, The pronibition on 
acting as a representative or attempting 
toinfluence apnlies to situations in 
which thee is an appreciable element of 

actual or potential dispute or an 
application or submission to odtain 
Government rulings, benefits or 
approvals, and not to a situation merely. 
involvire, For example: the transmission 
afa document that dacs not 
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prepared and transmitted for filing to the 


" matter. However, the former Senior Employee 


10085 


involve an application for Government 
benefit, approval or ruling; a request for 
information; purely social or ve 
informational communications; or those 
required by law or regulations (in 
situations other than adversary 
proceedings). Each agency should, after 
consulting with the Director or the 
Attorney ‘General, as appropriate, give 
guidance on the kinds of applications, 
filings and other matters which are not 
prohibited by section 207{(c).. 


Excmple 1; A former Senlor Employee of 
the Intemal Revenue Service prepares and 
mails a’client's tax return. This is not a 
prohibited act. Should any controversy arise 
in connection with the tax return, the former 
employee may not represent the client, but 
may be called upon to state how the return 
was prepared. 

Exainple 2: A forner Senior Eniployee of 
the Securities and Exchange Commission 


Commission a client's annual report on ferm 
10-K. This is not a violation, because the 10~ e 
K is a disclosure report, not intended to 
obtain a Government benefit or ruling. 

Example 3: A former Senior Employee of 
the Securities and Exchange Commission 
becomes executive: ‘vice-president of a major | 
industrial corporation, registered under the 
Securities Exchange Act of 1934. Pursuant to 
Commission regulations, the officers of the 
corporation arc required to sign certain filings 
on behalf of the corparation, which are 
transmitted to the Commission. The employee 
may review, concur or request changes in, 
and sign any such filing required to be 
transmitted to the Commission. 


{e) Agency activity or interest in 
matter. The restriction applies to the 
former employee's contacts with his 
former agency in connection with a 
matter before or of “direct and 
substantial interest” to, the agency. 


Example 1: A former Senior Employee of 
the Securities and Exchange Commission is 
asked to represent Z Company in a new 
matter before the Commission, one in which 
the former employee had no prior 
involvement. He may not do so. : < i, 

Exemple 2: The matter in the foregoing % = 


example is referred to the Department of 


Justice for prosecution, and the former oe 
employee is asked for the first time to ; are : 


- represent Z Company in the criminal 7 


proceeding. The matter is likely to be of : ne c 
direct and substantial interest to the 2 
Commission. If so, the former employee may a 
not communicate with the Commission in the 


may communicate with the Commission in 7 
order to determine whether it asserts a direct 
and Substantial interest in the criminal : 
proceeding, tn the event of 2 negative answer Bs 
to the question, the former Senior Employee ft 
may conununicate with the Commission. , 
Example din coonection with an enticely 
new miatter a former Senior Emplovee of the t 
Securities and Exchange Commission aE 
undertakes the representation of Z Come any 
in nrivic vafan brought by Q Comz. 


x 


a 
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(e.g. 2 private action arising under the . 
Securities Exchange Act of 1934). Before the 
sit was commenced, there was no actual 
expression of interest by the Commission in 
the matter. As the litigation develops, an 
important question of statutory interpretation 
is raised, and the Commission files a brief as 
amicus curiae {friend of the court). The 

‘former Senior Employee may respond to the 
brief and need not withdraw from ; 
representation of Z Company, but he may not 
otherwise communicate with the Commission 
in the matter. If the Commission were to 

. commence a procecding or investigation 

- against Z Comnany on the basis of the same 
facts involved in the private litigation, the 
former employee could continue his , 
répresentation in the private litigation, but 
could not represent Z Company in the 

‘Commiesion’s proceeding until after the 
expiration of one year from the termination of 
his employment with the Commission. 
[Note.—Where an egency becomes a party to. . 
a proceeding subsequent to its 

commencement, the question whether a 

: former Senior Employee may continue Be 
representation should ordinarily be decided 

_~ by the court on a motion for disqualification 
“in the particular circumstances.] 

Exemple 4: In connection with a new 

: matter, a former Senior Employee ofthe , . 
Federai Food and Drug Administration, since . 
retired to private law practice, is asked to 
consult and assist in the preparation of briefs 
to be filed with the Administration on a new 
particular matter. He may do so, but he 
should not sign briefs or other ey 
communications or take any other action that 

. might constitute an appearance. 


(f) Application or proposals for 
funding of research. In connection with ° 
any application or proposal for 
Government funding of research, the 
restrictions of this section do not 
prevent a former Senior Employee from. - 
assuming responsibility for the direction 
or conduct of such research and from 
providing scientific or technological 
information to the Senior Employee's 
former agency regarding sush research. 
‘The former Sentor Employee may not, 
however, submit the application on 
behalf of the applicant or argue for its 
approval or funding by the agency. 


Example 1: A former Senior Employee of 
the National Institute of Health (NIE), 
employed by a university, prepares an 
application to NIH for a research grant, The 
application is submitted to NIH by the 
university and lists the Senior Umployee as 
principal investigator. The Senior Employee 
docs not violate 18 U.S.C, 207(c) by Preparing 
the applicaiton or by being listed as principal! 
investigator, since these are not - 
representational activities. He may also sign 
an assurance to NIH, as part of the 
application, that he will be responsible for 
the scientific and technical direction and 
conduct of the project if an award is made. 
He may also communicate with NIH to 
provide scientific or technical information on 
the evplication, includirg preseniator to NUT 
bi rsonnel at tae research site, ©9 long ss he 
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does not argue for approval or funding of the 
application. ae 


(g) Personal matters. Unlike the 
provisions of Sections 207 (a) and (b) the 
restrictions of this section apply when 
the former Senior Employee seeks to 
represent himself. However, they do not 
apply to appearances or oh. 
communications concerning matters of a 
personal and individual nature, such ag 
personal income taxes, pension benefits, 
or the application of any provision of 
these regulations to an undertaking 
proposed by a Senior Employee. (See 18 
U.S.C. 207(i}). A former Senior Employee 


- may also appear pro se (on his. own 


behalf) in any litigation or 


- administrative proceeding, involving the 


individual’s former agency. The former 
employee may not contact his former 
agency in order to secure an item of 


’ business, except for (a) discussions in . 


contemplation of being hired by the - 


_ agency as a consultant or otherwise: or 
..'(b) a proposal to furnish scientific or 

.. technological information to the 
. | Government. akg Pee Aas 


Example 1; any former Government ° 
Employee may contact his or her former 
agency to seek irjarmation or determinations 
as to matters in question under these. - 
regulations or under 18 U.S.C. 207, such as 


_ whether a particular matter is considered to 


have been under the employee's official 
responsibility, wether a matter is one in 
which the agency asserts a direct and 


’ substantial interest, or whether a current: 
matter is considered to be the same as that in’ 


which the employce had been involved. 


(h) Statements based on special 
knowledge. The restrictions of the 
section do not prevent a former Senior 
Employee from making or providing a 
statement, which is based on the former 
Senior Employee's own special 
knowledge in the particular area that is 
the subject matier of the statement, 
provided that ne compensation is 
thereby received, other than that 
regularly provided by law or regulation 
for witnesses. (See 18 U.S.C. 207 (i}.) 


&xample 1: A fcrmer Senior Employee may 
make any statement of his own views to his 
former agency on any subject matter in which 
he has no substantial pecuniary interest, 
ecting on his own behalf. ; a 

Ex-nple 2: A fozmer Senior Employee is 
catled by his successor at the agency for the 
purpose of eliciting some information ona 
matter in which ie had been involved in an 
official capacity. His response is not 
prohibited, 

Example 3: A former Senior Employee may 
recommend an individual to her former 
agency for employment, based on her own 
personal knowledce of the individual's - 
quelifications and character. 
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_ year period is measured from the date 


when the individual's responsibility as a 
Senior Employee in a particular agency 
ends, not from the termination of 
Government service, unless the two 
occur simultaneously. (See 737.7(e}.) 


§ 737.13 Designation of separate 
statutory agencies or bureaus, 


{a} Authority. Subsection (e) of title 18 
U.S.C. 207 provides that the Director 
may by rule designate as “separate”, a 
statutory agency or bureau which : 
exercises functions which are distinct 
and separate from the remaining 
functions of the parent agency of which 
itisapart oo arr 

(b) Procedure. Each agency shall, by 
May 15, 1979, (and by May.15 of every 
year thereafter) notify the Director, in 
writing, of any statutory agency or 
bureau which should be so designated, 

» providing: = ow. 

(1) A description of the functions of 
the agency or bureau, indicating the 


.,- basis on which such functions are 
4 Claimed to be distinct and separate from 
_ = the parent organization; 
- (2) the separate statutory basis of the ~ 


agency or bureau: and 


(3) identification of those positions in 7 


the parent agency with official 
responsibility for supervision of such 
separate statutory agency and bureau. 

(c) Standards, A parent agency may 
propose as a “separate” statutory 
agency an agency or’bureau (1) created 
specifically by statute, (2) the functions 
of which are expressly referred to by 

“statute or (3) which is the successor to 
cither of the foregoing; but a decision us 
to the sufficiency of the statutory _ 
authority as well as the separability of 
functions shall be reserved to the 
Director. 

(d) Effect of designation. If a 
subordinate part of an agency is 
designated as “separate” by the 
Dircctor, then Senior Employees of such 
separate agency and those of the parent 
agency are not subject to the restrictions 
of 207{c) as to each others’ agencies— 
except that the prohibition of 207(c) 
remains applicable to the former head of 
a “separate” subordinate agency and to 
former Senior Employees or the parent 
agency whose official responsibility 


included supervision of the subordinate ~ 


agency. 


Example 1: A former Senior Employee of 
the Product Agency leaves and joins a law 
firnt which represents Q Corperation. Praduct 

’ Agency has been designated by the Director 
as separate from Executive Department. The 


.. former emplovee is not restricted from 


Fepruseating lhe Q Corporation . 
niatler before the Executive De. 


Plas ti 


lem, 
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737.15 Exemption for scientific and 
«chnolegical information. 


(a) E: xemption. The making of 
ymmunica ions solely for the purrase 

i furnishing scientific or technolegical 
formation pursuant to asency 
rocedures is exempt from all . 

echibitions and restrictions set forth in 

abparts 737.5-737.11 of these 

pulations (subsections (a), (b), and {c} 
f title 18 U.S.C. 207}, This exemption 
lews tne free exchange of such. 
formation regardiess of a former 
ravernment employee's prior HE as 
articipation in or responsibility for the 
ratter, The former Senior Empioyse 
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each agency, so that such procedures 
comport with the particular 
characteristics of agency programs and 
needs, Such precedures will be 
reviewed periodically by the Director. In 


promulgating procedures, an agency 


may take into consideration: limiting 
communications to certain formats 
which are least conducive to the use of 
personal influence; seg-egating, to the 
extent possible, meetings and 
presentations invoiving matters of 


.- technical substance from those 
- involving other aspects of the 


’ relationship: requiring that the 


ould not argue for the acceptance-of a - 


‘roposal. The exemption is not limited- 
»communications constituting the 
wnishinz-of information, but includes . 
sose “for the purpose of’ doing so. No 
iglation occurs when, for examnle, a 
srmer Government employee working 
na project makes contact to determine 
ae kind and form of information 
aquired, or the adequacy of information 
ready supplied, so long as agency 
rocedures are satisfied. | 


Example 1: A project manager, regardiess 
f prio: involvement in a particular matter, 
way contect the Government to determina 


wficiencies in system design or performance, — 


misc sc’entific or technological information 
‘tating to a solution or apprcach to a - 
coblem, seek related information f-om the - 
‘overnment; advise and supervise cthers 

cho are involved as to such matters: and - 
seet vith Government technical experts for 
ath purpose; provided in each case that 

iere is-compliance with such agency 
sguiations as have beenissued. . .. 


(b) Necessary information, Scientific 
nd technelogical information tneludes 
sasibility, risk, cost, and speed of 
nplementation, when necessary to 7 
npreciate fairly the practical _ 
ignificance cf the information. The 
rovernment may and sould be filly 


formed of the significance of scientific 


nd ‘ecnnological alternatives, 

te} Intent to Influence. The furnishing 
meritorious or convincing scientific or 
shaclogical proposals doves not 
icles 12 an intent to influence. (sea | 

37.5(0)(8) above} 

(dc) Expert tesiimony. This exemption 
‘ovs not include testimony as an 
eapert” in adversery proceecings in a 
tatter in which the United States is 
wolved or has an interest. Such 
2stimony is governed bv regulations set 
arth in subpart 737.19. As to assistanc? 
san expert or consuitant, se2 737.Efh}, 
‘xample 7. 

(2) Agency responsibility for 
vrecedures. The primary responsibility 
or devetoping precedures to quide 


cHvity under this exersation las with 


designated agency ethics official be 
informed of instances where the 


*". exemption is used; or employing more 
. restrictive practices in circumstances 


involving either immediate competition 
for contracts or applications for grants 
than in those involving an rongeung. 
project. . 


§ 737.17 Exemption for Persons With 
Special Qualifications 'n a Technical 


: Discipline.: 


(a) Applicability 'y. A former 
Government employee may be 
exempted from the restrictions on post- 
employment practices if the heed of the 
egency concerned with the particular 


matter, in consultation v-ith the Director, . 


executes a certification published in the 


'- Federal Register that such former 


Government employee has outstanding 


- qualifications in a scientific, 


technological, or other technical 
discipline; is acting with respect toa 


” particular matter which requires such 


"qualifications: and that the national 


interest would be served by such former 
Government employee's participation. 


_ _ (b) When appropriate. This exemption 
should gencrally be utilized only where 


~ the former Government omployee's 


involvement is needed on so continuous 
and comprehensive a basis that 


compliance with the procedures adopted ; 


for the communication cf technical 
information (see 737.15), or other actions 
io isolate the former Governmeat 
amployce from other asyects of the 
matter, would be burdensome end: 


impractical. 


(c} Certification authority. 

Certification should take place atno 
fos wer level than the head of the agency. 
the deputy thereof, or in the absence of 


_both, the acting agency head, 


Consultation with the Director shall 
precede an, certification. The 
exemption takes place upon the 
execution oi the certification, provided 
that it is transmitted immediately to the 
Federol Register for pubiication. 

fe) Agency reostry, An agency may 
riogisiry for current 
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employees, wherein the nature of their 
qualifications in one or more technical 
fields is certified after review by a 
supervisor, as a basis for establishing 
such qualifications in connection with, 
and to expedite, a later request for 
certification, should the necessity for 
such request arise. 


$737.19 Testimony and Statements Under 


. Oath or Subject to Penalty of Perjury. 


(a) Statutory eae Section 2o7ihy. 
provides: 


“Nothing in this section shall prevent a 


’ former officer or employee from giving 


testimony under oath, or from making 
statements required to be made under 
penalty of perjury.’ 


(b) Applicability. A former 
Government employee may testify 
before any court, board, commission, or 


- legislative body with respect to matters 


of fact within the personal knowledge of 
the former Government employee. This 


_: provision does not, however, allow a 
- former Government employee, 


otherwise barred under 18 U.S.C. 207(a),’ 
(b), or (c) to testify on behalf of another 
as an expert calles except: (1) to the 
extent that the former employee may 
testify from personal knowledge as to 
occurrences which are relevant to the 
issues in the procceding, including those 
in which the former Government : 
employee participated, utilizing his or . 
her expertise, or (2) in any proceeding 
where it is determined that another 
expert in the field cannot practically be 
obtained; that it is impracticable for the 
facts or opinions on the same subject to 
be obtained by other means; and that 
the former Government employee's 
testimony is required i in the interest of 
justice. 

(c) Statements under penalty of 
perjury. A former Government employe? 
may make any statement required to be 
made under penalty of perjury, such as 
those required in registration statements 
for securities, tax returns, or security 
clearances. The exception does not, 
however, permit a former employee to 

submit pleadings, applications, cr other 
documents in a representational 
‘capacity on behalf of another merely 


- because the attorney or other 
representative must sign the documents * 


uncer oath or penalty of perjury. 
8737.24 Partners ot Present or Former 
Government Employees, — 


(a) Scope. Saction 207(g) of 18 U.S.C. 
prohibits a partner of a current 


~CGovernment ciypioyee from acting as 


agent or atlorazy before the United 
States in a particular Government 
matter in which such Government 
amployca nurticipates, or did 
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. _ States; or (2) any public international 


499087 6. 


participate, personally and 

substantially. To the extent such section 

involves the activities of current 

- Government employees and their 
partners, it is beyoncl the scope of these 
regulations. : ree: 

(b) Jmputaifon: Neither the Act nor 

- these regulations impute the restrictions 
on former employees to partners or 
associates of such employees. 
Imputation of the restrictions of sections 
207(b)(ii) and (c) to partners of former 
employees would be in appropriate for 
the edditiona! reason that section . 
- 207(b){ii) itself restricts secondary-level 
activity, and section 207(c) is directed at: 
the exercise of influence personal to the 
former Senior Employee. : 


§ 737.23 Officlals of a State; Officials of 
Corporations Created by an Act of 
Congress and Public international 
Organizations. Git ace ate ee BE PE 
- For purposes of sections 207(a}, (b) | 
and (c) of title 18 U.S.C: og 

-(a) An official whose powers are 
established by the constitution of any 
State of the United States does not act 
“on half of “any other person” or 
“anyone” when acting in his official - 
capacity, but rather constitutes the 
official authority of the State; and 

‘ (b) A former employee does nat 
" engage in unlawful activity when he 
acts on behalf of (1) a corporation 
specificaily created by an Act of 
Congress if any of its directors is 
currently appointed by the Uniied 


_ organization if he serves by nomination 
or request of the United States or on 
secondment from any agency. 


§ 737.25 Standards and Procedures for 
. Designating Senior Employee Positions 
Pursuant to 16 U.S.C. 207(d). 

' (a) Definitions. As used in these 
regulations “Senior Employce” refers to 
any Person specified in or designated 
pursuant to 18 U.S.C, 207{d); ihat is, 
employed by the United States: 

{1) At arate of pay specified or fixed 
according to subchapter IJ of chapter 53 
of title 5, U.S.C, generally known as 
“Executive Level", 

(2) In a position in any pay system for 
_..Which the basic rate of pay is cqual to or 

greater than that for GS-27 as 

prescribed by 5 U.S.C. 5332, and who 
-has significant decision-making or 
supervisory responsibilities, designated 
by the Director, pursuant to paragraph 

(b) below, 58 : 

(3) On active duty as a commissioned 
‘officer of a uniformed service in a pay 
grade of 0-7 or above as described in 
section 37 U.S.C. 201; or 

(4) In such other position that has 

bignis.cant decision making 


\ 
‘ 


aa] 

. ? E 
x 

oe 


oe 


responsibilities or duties substantially 
similar to those referred to in 
subparagraph (2) above andis . 
designated by the Director pursuant to 
paragraph (b] below. soa te 

(b) Designation procedures. The: 
following procedures vill be followed in 
designation of Senior Employee 
positions pursuant to 18 U.S.C, 207(d} (2) 
and (4): a oak 

(1) Positions at GS-17 and 18 level 
and Senior Executive Service. The 
following will be designated effective 


- October 1, 1978, uniess exempted as 


provided below: al! positions classified 
at GS-17 or abave in the General 


'. Schedule; those in any other pay system, 
._. the rate of pay for which is at least that 
of grade GS-17; and those in the Senior 


Executive Service. Each agency head 


_ Shall submit to the Director, by May 15, 
1979 (and on every May 15 thereafter), a - 


report consicting of: (i) a description of 


_ ° all positions as set forth above; (ii) the 
_- , agency's recommendation as to those 


positions that shou'd not be designated, 


’ based on standards established in these 
_Tegulations or any other reason; and (iii) 
_ the basis and reasons for each such 
‘recommendation. After making such 


additional inquiries as appear desirable, 


the director will determine which 


positions should be exempt. Initial 
exemptions will be made approximately 
July 15, 1979, Notwithstanding the 


-., foregoing, the effective date for 


Executive Level positicns, whether or 


~ not included in the Senior Executive 


Service, is July 1, 1979. 4 
(2) Other positions. Positions other 


.. than those noted in paragraph (1) above, 
_may be designated as follows: Each ' 


designated agency ethics official shall .- 
submit to the Director, by June 30, 1979 
{and on every June 3¢ thereafter), a list 
of such positions which involve 


significant decision-making authority-or ~ 


other duties substantially similar to 
those exercised vy persons whose grade 
or nosition is referred to in 
subparagraph (b)(1), together with a | 
statement in each case as to whether 
and why the position should or should 
not be designated. After making such 
additional inquiries as appear desirable, 
the Director may designate certain 
positions. Initial designations will be . 
made before September 30, 1979, 
effective as of a date to be set at such . . 
time, os : 

(3) Standards fer designation and 


. exemption. Positions, or classes of 


positions, which do not have significant 
decision-making or supervisory 
responsibility will be exempted from 
designation. Initiel exemptions will be 
retroandve, Classes of positions which ~ 
mut bo considered for -xemption are 


those in which decision-making 
responsibility does not regularly extend 


~. to major policy issues within the agency 


or in which supervisory responsibility 


_ extends to less than all of a directorate, 


bureau or department which has major 
policy or operational responsibility. The 
foregoing may include, without 


limitations, special assistants, technical — 


and professional advisors to persons 
who make policy decisions, those 


_ involved primarily in research and 


technical work, and administrative law 
judges. No position will be designated 
pursuant to subparagraph (b)}(2) above 
unless it involves significant decision- 
making authority, or duties which are 


- substantially similar to those exercised . 


by persons designated, pursuant to 
subparagraph (b)(1} above and not . 


; exempted. . .— 


Note.—Notwithstanding the foregoing, no 
designations will be made for purposes of 18 


| U.S.C. 207(b)(ii} until after final action on a 
. proposed technical amendment to conform 


the language of such subsection to the 
requirement that it apply only to a matter in 
which the former employee participated 


_ personally and substantially. 


.{4) Senior Executive Service. The 
establishment of positions within the 
Senior Executive Service pursuant to the 
Civil Service Reform Act of 1978 is the 
responsibility of the Office of Personnel 
Management. The choice of an 
individual to enter or not to enter the 
Senior Executive Service is not a 


- relevant factor in the designation under | 
. these regulations of a position held b 


such person. : 

(5) “fate of pay”. As used in the 
definition of Senior Employee, the “rate 
of pay” is that specified by or pursuant 
to law without regard to the ceiling 


. limitations of section 5308 or 5373 of title 
5 U.S.C.; except that an individual in an | 


executive level or GS-17 or 18 position 
is deemed to be emplayed at the rate of 
pay specified for that position. Increases 
in pay due to “steps” are not considered 
in determining pay srade or level. 

(c) Differential designation, Where 
appropriate, the Director may designate 


- positions for purposes of 18 U.S.C. 207(c) 


without designating the positions for 
purposes of 18 U.S.C, 207(b){ii). 
Example 1: li may be determ‘nee that a 
given position or class of positions will be 
restricted as to contact in the first past- 
employment year, but not as to assisting in 
representation. = 


(c) Fa'r notice of designation. No 
designation made pursuant to 18 U.S.C, 


~ 207(c) (2) or (4) will be effective until the 


Jast day of the fifth full calendar month 
after the first publication of a notice by 
the Director of intention to decieratz 
excepi as indicated in parage oh ji! 
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below, and as to a person first 
occupying the position after such notice 


.is published. The designation in 


paragraph (b(t) BuoNe Conaulltes 
netice.. 

fe}. “Acting” or jemponary Roueene 
An individual may serve in a position 


“designated pursuant to 18 U.S.C. 207(d) 


for.uo to sixty days in an “acting” or 
temporary canacity without being 
subject to those restrictions which 
specially apply to such positions, unless 
such individual (1} was transferred or 
detailed from another designated 
position, or {2} without a significant 
break in continuity, is named 
permanently to such position. ‘ 
{f) Specid! Government Employee. A 
Spacial Government Employce who 
serves on sixty days or less in a given 
calendar year may serve in a cesignated 
position withcut heing subject to the 
restrictions which specially apply to 
such position. A Special Government 
Employee is deemed to serve only on 
those days actually engaged in work for 


the Government under his or her Special : 


Government Employee arrangement. 

{g) Publicaiion. Positions exempted by 
the Director pursvant to 18 U.S.C. 
207(d)(2) and designated pursuant to 18 
U.S.C. 207{d}(4) will be published in the 
Federal Register, and from time to time 
may be added to Appendix . ‘and 
Appendix B respectively, of these 
regulations. 

(h) Computation of time. An 
individual who transfers from a 
designated position to one that is nol 
designated shall compute the 
commencement of tne time periods 
contained in 18 U.S.C, 207 (b)(ii) and (c) 
feom the time of such transfer, except as 
indicated in paragraph (i) below. 

(3) Position shifting. In any case where 
a person transfers from a designated 
position to one that is not, the agency 
head shal! within one month transmit to 
the Director a report reciting the 
functions of each position, tie reason for 
the tr ansfer, the identities of the prior 
holder of the position assumed and the 
successor, if any, to the position 
departed, If the Director designates the 


. newly assumed position pursuant to 
_ sections 207(d) (2) or (4) of title 18 


U.S.C., such designation shall be 
effective retroactively to the date of 
transfer notwithstanding paragraph (4) 
ubove. 
{j) Revocation of Designations. In the 


_ event the Director determines that a 


‘ position previously designated should 


not have been, the designation will be 
revoked. The revocation may be made 
retroactive if the initial designation is 
determined to have been erroneous or if 
there is a change in standards for 
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designation applicable to ihe-postian: 
Retroactive effect will not be given 
where the basis for revocation is a 
change in the functions or importance | of 


"a position. 


§ 737.27 Administrative Enforcement 
Proceedings. , 


(a) Basic procedures. The fattawing 
basic guidelines for administrative 
enforcement of restrictions on post- 
employment activities are designed to 
expedite consultation with the Director 
as required pursuant to sectian 207(j) of 
title 18 U.S.C. 

(1) Delegction. The head of an agency 
may delegate his or her eutherity under 
this subpart. 

(2) Initiation of administrative 
disciplinary hearing. (i) Whenever an 
agency has determined after appropriate 
review that there is reasonable cause toe 
believe that a for.ner Government 
employee has violated any of these 
regulations or 18 U.S.C. 207 (a), (0), or 
{c), it may initiate an administrative 


- disciplinary proceeding by providing the 


former Government employe? with 
notice as defined in subparagraph {c}. 
Agencies may establish proczdures to 
protect the privacy of former employees 
as to allegations made prior toa 
determinaticn of sufficient cause to 
initiate an administrative disciplinary 
hearing. 

(ii) On receipt of femnath on 
regarding a possible violation of 18 


-ULS.G. 207, and after determining that 


such information appears nonfrivolous, 
the agency head shali exped:tiously 
provide such information, along with 
any comments or agency regulations, 
the Director and to the Criminal 
Division, Department of Justice. The 
agency should coordinate any ; 
investigation on administrative action 
with the Department of Justice to avoid 
prejudicing criminal proceedings. unless 


the Department of Justice communicates 


to the agency that it coes not intend to 
initiate criminal prosecution. 

(3) Adecuate notice. (i) Ar. agency 
must provide a former Government 
employee with adequate notice ofan . 
intention to inslitute a proceeding and 
an cpportunity for a hearing. 

(ii] Notice to the former Gavernment 
employee must include: 

(A) A statement of allegations (and 
the basis ihereof) sufficiently detailed:to 
enable the former Government 
empioyce to prepare an adequate 
defense; 

(B} Notification of the right to a 
heanng; aad. 

(C) 4a exp anation of the method by 
which @ hocring may be rec vested. 


; Sp =a 
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(4) Presiding official, (i) The presiding 


subpart shall be the agency head or an 

individual to whom the agency head has 

delegated authority to make an initial 

decision (hereinafter referred to as 
“examiner’’). 

(ii) Appropriate Sucliiea ions shall be 
established for examiners. 

(iii) An examiner shall be impartial. ' 
No individual who has participated in 
any manner in the decision to initiate fe 
the proceedings may serve as an -- ea 
examiner in those proceedings. : 

(5) Time, date and place. (i) The 
hearing shall be conducted at a 
reasonable time, date, and place. 

i (ii) In setting a hearing date, the 


Xen . . 
+, Tptte 8 hg cone me Bt imp 


the former Government temployee s need we 
for: ; ADE 

(A) Adequate time to prepare a r Pes 
defense properly, and 

(B) An expeditious resolution of 
allegations that may be damaging to his aise 
or her reputation. 5; $j 

(6) Hearing rights. A hearing’ shall - 
include, at a minimum, the following — 
rights: 66 

(i} To represent caeeale or to be 
represented by counsel, se 8 eee 

(ii) To introduce and examine ec 
witnesses and to submit physical 
evidence, ; ; ; 

(iii) To confront and cross-examine ft 
adverse witnesses, Ps 

{iv) To present oral argument; and Bot 

(v) To a transcript or recording of - ae 
proceedings, onrequest. “ : We feed 

(7} Burden of proof. In any hearing 
under this subpart, the agency has the 
burden of proof and must establish 
substantial evidence of a violation. 

(8) Hearing decision. (i) The presiding 
official shall make a determination 
exclusively on matters of record in the 
proceeding, and shall set forth in the 
decision al! findings of fact and 
conclusions of law relevant to the 
matters at issue. 

(ii) Within a reasonable period of the 


agency) either party may appeal! the 
decision to the agency htad. The agency 
head shall base his or her decision on 
such appeal solely on the record of the 
proceedings or those portions thereoz 
cited by the parties to Iimit the issues. 

(iii) If the agency head modifies or 
reverses the initial decision, he or she 
shall specify such findings of fact and 
conclusions of jaw as are different from 
those of the hearing examiner. 

(9) Aduuaistralive sanctions. Tre 
agency head may take appropriate 
action in the case of any individual who - : 
wes found ia violation of 18 U.S.C. 207 


25) 
fa), (8), ut ic} or these regulations ofive a 
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. failed to request a hearing after 
receiving adequate notice, by: 
- (i) Prohibiting the individual from 
~ making, on behalf of any other person 
(except the United States), any formal or 
‘ informal appearance before, or, with the 
‘intent to influence, any oral or written 
communication to, such department or 
agency on any matter of business for a 
period not to exceed five years, which 
“may be accomplished by directing 
agency employees to refuse to 
participate in any such apearance or to 
accept any such communication: ' 
a: (ii) Taking other appropriate 
Gisciplinary action, eRe Fy 
- (10) Judicial review. Any person found 
to have participated in a violation of 18 
- U.S.C, 207 (a), {b), or {c) or these 
“regulations may seck judicial review of 
..the administrative determination. 
. (11) Consultation and Review. Each 
- agency shall submit a copy of its < 
' procedures for administrative ; She a Meta 
enforcement to the Director. M6? Bias “eee (eke 


- $737.29 Effective date of restrictions, 
“* (a) Persons affected. Any person who 
holds a Government position after June 
30, 1979, becomes subject to any 
additional restrictions relating to the 
__ holder of that position contained in the 
“amendments to 18 U.S.C. 207 as set forth 
_ in these regulations. Restrictions which 
depend on the designation of a position 
- by the Director shall become applicable 
on the date such designation becomes 
» effective. -, gage ee : 
-__(b) Fair notice of substantive changes. 
No change in the substance of these 
.- Tegulations shall become effective with 
"i, Tespect to a Government employee who 
is adversely affected by such change 
-until and unless such employee remains a eae eae: ei Sue Te hae | ee eee 
_’ *. ina position to which such chingeis 5 ee OR ee ee Pes i: eee 
apvlicable for a period of five months es Agog Oey oe a eg” Aas ete . fe asl Piste oe 
_ following the first publication of a > oe oY ae ; : 
‘regulation in final fe:m, reflecting or 
prescribing such change, or untess such 
employee accepts such a position alter 
the publication. 


Appendix A [Reserved] 


Note.—Appendix A reserved for Section 
207{d){2} exemptions. 


Appendix B [Reserved]. : ; ; ; ; “ & Br kee 
“Note.—Appendix B reserved for Section , ° ; , 
207{d){4) designations, ‘ 


Appendix € [Reserved] : 7 = . ; WE ia GS ee VE ag a ata 
Note.—Appendix C reserver-for Section : + ~ : eed 
207(e) designations. i _ 48 ae ee ; ; ‘ con sap 
Boverly M. Jones, ; . { Ae : . : . 

fssuance System Manager, Office of Personne! Management. iS =, & ‘ . . oo 
. {FR Doe. 79-1029 Filed 4-2-79; 8:45 am] : : : ye Le : Sige (eee 
se BILLING CODE 6225-01-¥ 
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